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Applicant, Central Garden & Pet Conpany, seeks
regi stration on the Principal Register of the mark EASYGONE!

(in standard character form for the foll ow ng goods:

! Application Serial No. 76300626, filed August 17, 2001.



Qpposition No. 91156249

“her bi cides and insecticides for agricultural and donestic

use” in International Class 5. The application contains an
allegation of a date of first use and first use in comrerce
of Decenber 13, 2000.

OMS I nvestnents, Inc. (“opposer” or “OW’) filed a
notice of opposition to registration of applicant's nmark.
In the notice of opposition, opposer pleaded use of
“nunerous trademarks containing the term*®B-GON " “since
long prior to Applicant's filing date of August 17, 2001”
and ownership of the followi ng registrations and nmarks:

PEST- B- GON, Regi stration No. 433172, registered

Sept enber 30, 1946, for “parasiticides - nanely,

i nsecticides”:?

VWEED- B- GON, Regi stration No. 903317, registered
Decenber 1, 1970, for “herbicides”;?

BRUSH- B- GON, Regi stration No. 1301169, registered
Cct ober 23, 1984 for “[p]esticide - [n]anely
[ h] erbicide”;*

GRASS-B- GON (stylized), Registration No. 1995777,
regi stered August 20, 1996, for “pesticides and
her bi ci des for home and garden use”;®

BUG B- GON, Regi stration No. 2073033, registered
June 24, 1997, for “insecticides for honme and
garden use”;°®

Renewed Sept enber 30, 1987.

Renewed March 26, 2001.

Renewed Cctober 22, 2004.

Section 8 and Section 15 affidavits accepted and acknow edged,
Sept enber 19, 2001.

® Section 8 and Section 15 affidavits accepted and acknow edged,
Sept enber 10, 2003.

a A~ W N
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VEED- B- GON, Regi stration No. 2088157, registered
August 12, 1997, for “herbicides mxed with
fertilizers for domestic use”;’

Bl RD- B- GONE (and design), Registration No.
2562771, registered April 23, 2002, for “pest
repel l ent devices, nanely, a netal architectura
barrier for preventing birds fromlandi ng and
perching,” in International Cass 6, and “pest
repel | ent devices, nanely, a non-netal
architectural barrier for preventing birds from
| andi ng and perching” in International C ass 19;
and

ANT- B- GON (stylized), Registration No. 2646066,
regi stered Novenber 5, 2002, for “insecticides for
agricultural and donestic use.”
Addi tional ly, opposer asserted the foll ow ng
registrations and marks - the registrations have since
been cancel | ed:
VWEED- B- GON, Regi stration No. 889348, for
“aspirator type spray gun devices for chem ca
pesticides,” cancelled April 28, 2001;
FLEA- B- GON, Regi stration No. 1261432, for
“insecticide — [n]anely [f]lea-[k]iller,”
cancel | ed Sept enber 25, 2004;
VWEED- B- GON EXTRA GREEN, Regi stration No. 2074449,
for “herbicide mxed with fertilizer for donestic
use,” cancelled March 27, 2004; and
CGRUB- B- G0N, Regi stration No. 2236054, for
“insecticides for residential and agricul tural
use,” cancelled January 7, 2006.
Opposer has also alleged that its marks forma famly of
B- GON nmarks which “identify a |line of products for
controlling various types of pests both inside the hone and

for outdoor use”; and that applicant’'s mark so resenbl es

" Section 8 and Section 15 affidavits accepted and acknow edged,
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opposer's previously used and regi stered marks as to be
likely to cause confusion, to cause m stake, or to decei ve.
Trademark Act Section 2(d), 15 U. S.C. 81052(d).
Addi tional ly, opposer alleges that the “use and registration
of EASYGONE by Applicant will dilute the distinctive val ue
of Opposer's line of ‘B-GON marks and products ..~

Appl i cant answered the notice of opposition by denying
the salient allegations thereof.

The Record

The record consists of the pleadings; the file of the
i nvol ved application; the trial testinony, with rel ated
exhi bits, taken by opposer, of (i) Gancarlo Mranda, brand
manager, The Scotts Conpany; and (ii) John Brex, fornerly
Presi dent of Excel Marketing and now a consultant for
applicant; the trial testinony, with related exhibits, taken
by applicant of (i) Fred Vogel gesang, President of Excel
Mar keting, a division of applicant; (ii) Carl Yeager, a
busi ness manager for applicant; (iii) R chard Wall, owner of
VWal | and Associates, a consultant for applicant; and
(iv) Sandra Cogan of Cogan Research G oup, who conducted a
survey on applicant's behal f; and, pursuant to applicant's
notices of reliance, excerpts fromthe di scovery deposition
of M. Mranda, opposer's responses to certain interrogatory

requests made by applicant, and third-party trademark

Sept enber 13, 2003.
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applications and registrations incorporating the fornmative
“BE- GONE” or “B-GONE.”

The parties have fully briefed the opposition. An oral

heari ng was conducted on February 9, 2006.
Factual Findi ngs

Opposer is an affiliate of The Scotts Mracle-Go
Conpany, formerly nanmed The Scotts Conpany. Mranda tr. at
p. 15.8 |n 1999, Scotts acquired a line of pesticide and
her bi ci de products — known as the Otho line - fromits
former owner Monsanto. The following are marks that are a
part of the Otho Iine and were acquired from Mnsant o;
BRUSH- B- GON, BUG B- GON, GRASS- B- GON, and WEED- B- GON and an
application for ANT-B-GON. Mranda tr. at p. 8; and Mranda
Exhi bit 1.

Opposer's B-GON pesticide and herbicide products are
sold nationwi de, in hone centers, mass nerchandi sers,
hardware stores, and nurseries and through i ndependent
distributors. Mranda tr. at p. 20. The B-GON products can
be found at The Hone Depot, Lowe’s, Wal-Mart, K-nmart,
Target, Ace Hardware, TruServ, Do It Best and ot her
retailers. Mranda tr. at pp. 20-22, 25-30. Sales of sone

of opposer’s B-GON products have been significant, as have

8 Wiile M. Mranda testified that opposer is an affiliate of The
Scotts Conpany, opposer contends at p. 9 of its brief that The
Scotts Conpany changed its nane subsequent to M. Mranda's
deposition to The Scotts Mracle-G o Conpany.
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anpunts spent in advertising sone of such products. Mranda
tr. at pp. 33-36 and 54-56.

Applicant was the primary national distributor of B-GON
products sold by Monsanto prior to the 1999 acquisition of
the Otho line by The Scotts Conpany. Mranda tr. at p. 42.
After The Scotts Conpany acquired the Otho line, the
distributor relationship was termnated.® Mranda tr. at p.
43.

In 1996, applicant “adopted a corporate strategy to
manuf acture and distribute nore of its own products, instead
of primarily distributing products of other conpanies.”

Vogel gesang tr. at pp. 47-50. Applicant created a division
named Excel Marketing to help applicant build its |ine of
proprietary brands. Brex tr. at p. 76. Excel Marketing
devel oped, inter alia, a “value line” of products, i.e.,
“val ue” products which are cheaper than “nane brand”
products such as Ortho products. Vogel gesang tr. at pp. 43,
45 and 49; Brex tr. at p. 11; and Wall tr. at pp. 15, 71-72.

Part of applicant's process for devel opi ng a “val ue
l'ine” of products included a nane generation project.

Exhibit 5 to Wall tr. at pp. DEF 00443, 0459; Exhibit 7 to

Vall tr. at p. DEF 0350. In 1997, applicant retained M.

® According to M. Yeager, applicant stopped distributing Otho
products in “approximately August of 2000.” Yeager tr. at p. 63.
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VWal| as a consultant to develop brand nanmes for applicant’s
new | i ne

of lawn and garden chem cal products. Wall tr. at pp. 12 -
14. Wth the assistance of professional nam ng conpani es
hired by applicant, the term “easygone” was “generated” as
were many others such as “nmaxide.” Wall tr. at p. 21;
Exhibit 5 to Wall tr. at p. DEF 00468. Applicant screened
many of such nanmes internally to “whittle them down” by
conducting consuner focus groups known as “I-PARs.” Wall

tr. at p. 26, Vogelgesang tr. at pp. 77-79 and 99.
Additionally, applicant's trademark attorney conmm ssioned a
Thonmson & Thonson (“T&T”) search for the six top marks
generated by the nam ng conpani es, which included a search
for “EASY GON,” and which was reviewed by the trademark
attorney. Opposer’s Exhibit 8 (T&T report); Wall tr. at pp.
27, 28, 33 and 34. Subsequently, in “approximtely 1999,”
appl i cant had di scussions with O chard Supply Hardware
(“CSH'), aretailer with approxi mately eighty-five stores in
California and Nevada, regarding devel opi ng a val ue brand of
consuner herbicides and insecticides for sale in OSH stores.
Brex tr. Exhibit 21, p. 49; Yeager tr. at p. 62; Vogel gesang
tr. at p. 11, 25 and 35. OSH was offered a choi ce of marks
and chose EASYGONE. Brex tr. at p. 52. M. Brex, president
of Excel Marketing at the tinme, approved OSH s choice. Brex

tr. at p. 52. I n Decenber 2000, applicant |aunched EASYGONE
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her bi ci des and insecticides. Yeager tr. at p. 18; and
Yeager Exhibit 2.
Prelimnary Matters

Before addressing the nerits of this case, we nust
consi der several objections raised by applicant.

First, applicant has objected “to any reliance by QOVS
on the registration of the mark PEST-B-GON for any purposes
including, but not limted to, any attenpt by OMS to show
that it has a famly of marks.” According to applicant, M.
Mranda testified that opposer “no |onger sells or
di stributes any product under the nanme PEST-B-GON ...[ and]

t hat he had no personal know edge of PEST-B-GON products.”
Brief at p. 12.

Opposer has not introduced a status and title copy of
the PEST-B-GON registration into the record, nor offered any
testinony on its existence, ownership or renewal.
Accordingly, the registration is not in evidence and we give
no further consideration to opposer's claimof ownership of
a registration for PEST-B-GON. Applicant's objection on the
basi s of non-use of the mark is noot.

Second, applicant has objected to the statenent
“[alJround this tine, Central Garden [applicant] began to
explore the possibility of marketing its own brands of pest
control products, in part to recoup sone of the revenue it

lost as a result of the Ortho transaction” found on p. 11 of
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opposer's brief. Applicant naintains that “there is no
evidence that Central Garden [applicant] explored marketing
its own brands of pest control products for the reason of
recoupi ng ‘sone of the revenue it lost as a result of the
Ortho transaction.’”” Brief at p. 12.

Because there is no evidence to support opposer's
contention, applicant's objection is sustained to the extent
that we consider the statenent on p. 11 of opposer's brief
only for the argunent that it is.

Third, applicant objects on the basis of hearsay to the
docunent entitled “Review and Anal ysis of This Report” by
Dr. Carl E. Block as Opposer's Exhibit 11 to the deposition
of Dr. Cogan.!® According to applicant, opposer “did not
lay a foundation for admtting the report by deposing
Dr. Block.” Thus, applicant naintains, opposer “should not
be allowed to refer or rely on Qpposer's Exhibit 11 for any
purpose.” Brief at p. 13.

Opposer responds that “[t]he Block report is intended
as an i npeachnent exhibit [and] Applicant itself did submt
into evidence the rebuttal report prepared by [Dr.] Cogan in
response to the Block report. As the Cogan rebuttal in nost

cases repeats the assertions in the Block report in order to

2 The “Revi ew and Anal ysis” addresses Dr. Cogan’s report
regardi ng a survey she perfornmed on applicant's behalf in support
of its contention that there is no |likelihood of confusion

bet ween opposer's marks and applicant's nmark. See di scussion,

i nfra.
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rebut them this is a largely hollow debate.” Reply at fn.
1, p. 18.

Applicant's objection to Exhibit 11 on the basis of
hearsay is sustai ned. Because neither party has taken the
testinoni al deposition of Dr. Block, the nmaterial in the
report is hearsay. W have not considered the Bl ock report
in rendering our decision herein.

Priority

Applicant states in its brief that it “concedes that
sone of OMS [opposer's] marks, such as WEED- B- GON and BUG
B-GON, have priority of use.” Brief at p. 13. Al so,
opposer has entered into evidence a status and title copy of
Regi stration Nos. 2073033, 1995777, 1301169 and 2646066 for
t he marks BUG B- GON, GRASS- B- GON (stylized), BRUSH B- GON and
ANT-B- GON (stylized), respectively, and M. Mranda has
testified that opposer is the owner of such registrations.
Mranda tr. at pp. 16 — 19.* In view thereof, Section 2(d)
priority of use is not an issue in this case as to WEED B-
GON, BUG B- GON, BRUSH B- GON, GRASS- B- GON and ANT- B- GON
(hereinafter, “the involved marks.”) See King Candy Co. V.
Eunice King's Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108

( CCPA 1974).

1 (pposer entered a status and title copy of Registration No.
889348 for WEED-B-GON into the record. However, on April 28,
2001, Registration No. 889348 expired because it was not renewed.
We therefore give no further consideration to Registration No.
889348.

10
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Li kel i hood of Confusion

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the facts in evidence that are rel evant
to the factors bearing on the issue of |ikelihood of
confusion. Inre E. |I. du Pont de Nemours & Co., 476 F. 2d
1357, 177 USPQ 563 (CCPA 1973). See also, In re Mjestic
Distilling Conpany, Inc., 315 F. 3d 1311, 65 USPQ2d 1201
(Fed. GCr. 2003). 1In considering the evidence of record on
these factors, we keep in mnd that “[t] he fundanental
i nqui ry mandat ed by 82(d) goes to the cunul ative effect of
differences in the essential characteristics of the goods
and differences in the marks.” Federated Foods, Inc. v.
Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA
1976) .

The salient question to be determ ned is not whether
t he invol ved goods of the parties are likely to be confused,
but rather whether there is a |likelihood that the rel evant
purchasing public will be msled to believe that the goods
of fered under the involved marks originate froma comon
source. See J.C Hall Conpany v. Hallmrk Cards, Inc., 340
F.2d 960, 144 USPQ 435 (CCPA 1965); The State Historica
Society of Wsconsin v. R ngling Bros.-Barnum & Bail ey

Conbi ned Shows, Inc., 190 USPQ 25 (TTAB 1976).

11
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The Goods

W first examne the simlarities or dissimlarities of
the parties’ goods, considering the goods as they are
described in the identification of goods in the applicant's
application and opposer's registrations. See Paula Payne
Products Co. v. Johnson Publishing Co., Inc., 473 F.2d 901,
177 USPQ 76 (CCPA 1973). Applicant's “herbicides ...for
agricultural and donestic use,” are enconpassed within
opposer's identifications for GRASS-B- GON (“pesticides and
her bi ci des for honme and garden use”) and BRUSH B- GON
(“pesticide — [n]anely, [h]erbicide”). Also, applicant's
herbi cides are identical to opposer's WEED-B- GON product,
which M. Mranda has characterized as a product that “kills
weeds in |awns without harmng the awn.” Further,
applicant's “insecticides for agricultural and donestic use”
are enconpassed within opposer's identifications for BUG B-
GON (“insecticides for hone and garden use”) and identi cal
to ANT-B-GON (“insecticides for agricultural and donestic
use”). We therefore resolve this factor in opposer's favor.

Trade Channel s

G ven the absence of any restrictions or limtations in
the parties’ respective identifications of goods in the
application and the registrations, the parties’ herbicides
and insecticides are deened to be marketed in the sanme trade

channels and to the sane cl asses of purchasers. Kangol Ltd.

12
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v. KangaROOS U.S. A Inc., 974 F.2d 161, 23 USPQRd 1945 (Fed.
Cr. 1992). Such trade channels include retail honme
i nprovenent, hardware and garden centers. |[|ndeed, M.
Yeager has testified that EASYGONE products are sold at OSH
and that “Otho Products [are] also sold at Orchard Supply
Har dware”; and that one woul d expect that BUG B- GON and
VWEED-B-GON t o be placed on the shelves at OSH in cl ose
proximty to the EASYGONE products. Yeager tr. at pp. 13 -
15. Thus, the parties’ goods, in fact, travel through the
same channels of trade. This factor hence is resolved in
opposer's favor.
The Mar ks

We next consider the simlarities and dissimlarities
of the parties’ marks. W nust determ ne whether the marks
are simlar in sound, appearance, neaning, and conmerci al
i npression. PalmBay Inports, Inc. v. Veuve i cquot
Ponsardi n Mai son Fondee En 1772, 396 F.3d 1369, 73 USPQd
1689 (Fed. G r. 2005). A “[s]ide by side conparison is not
the test.” G andpa Pidgeon's of Mssouri, Inc. v.
Borgsmller, 477 F.2d 586, 177 USPQ 573 (CCPA 1973). The
focus is on the recollection of the average purchaser, who
normal ly retains a general rather than a specific inpression
of trademarks. Sealed Air Corp. v. Scott Paper Co., 190

USPQ 106 (TTAB 1975).

13



Qpposition No. 91156249

It is apparent that both marks contain three syll ables,
wth GON or GONE formng the last syllable and word in the
marks. The mddle syllable in each mark forns a letter

ending wwth an “ee” sound, i.e., the letter “b” in the case

of opposer's marks and the letter “z” in the case of
applicant's mark. Qpposer correctly notes that the nmarks
have a simlar cadence and do rhyne with one another. Thus,
when considering the marks as a whole, there clearly are
simlarities in sound. Further, the marks are simlar in
connotation and commercial inpression in that they suggest
that the lawn or garden problemfacing the purchaser wll
term nate through the use of the parties’ goods.? Thus,
while there may be differences in the appearance and neani ng
of the marks through the initial wording in the marks, the
overall simlarities in sound, neaning and commerci al

i npression due to the remai ning portions of the marks

out wei gh such differences.

Qpposer, inits main brief at p. 15, argues that “the

final and nost dom nant syllable in the marks is the term

2 1n this regard, we reject applicant's argunent regarding

differences in connotation of the marks; i.e., that consuners
associ ate EASYGONE with an easy to use product while opposer's
mar ks conmuni cate that use of its products will result in a

specific problembeing elimnated. The distinction in the
connot ati ons of the marks advanced by applicant is too subtle and
likely would be |l ost on prospective purchasers of the parties’
products - the typical consunmer will not likely study the marks’
connotations to discern such differences. As noted above, the
focus is on the recollection of the average purchaser, who
normal ly retains a general rather than a specific inpression of
trademarks. Id

14
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GON or GONE.”1® Applicant disagrees, and argues that the
first word or prefix in a mark is usually given greater
wei ght as the dom nant feature; and that “*GON is
descriptive of opposer's goods in that it infornms the
custoner exactly what the products will do.” Brief at pp.
15 - 16. Further, according to applicant, “[g]iven the
i nherent weakness of the suffix ‘B-GON,’ the prefix of the
mar ks ...woul d be given greater weight as the dom nant
feature of the respective marks.”'* Brief at p. 17.
Certainly, the terms WEED, BUG BRUSH, GRASS and ANT
identify the problemwhich the goods are intended to
elimnate, and hence are descriptive of a feature of the
goods. B-GON communi cates that the problemw || be

elimnated or “gone” wth opposer's goods and is suggestive

of a result one would achieve in using the goods. Thus, the

3 W note that inits reply at p. 6, opposer states that “B-GON
is the dominant feature of Opposer's marks.” Qur analysis is the
same whether it is opposer's contention that GON or B-GON is the
dom nant portion of the mark.

¥ pApplicant also argues that GON or B-GON is “weak” and is
“descriptive of the associated goods ...as it inforns the custoner
exactly what the products will do” in view of the twenty-two
third-party registrations in evidence for marks that include B
GONE or BE GONE. Brief at p. 15. W acknow edge that “[t]hird-
party registrations are probative evidence of the neaning of a
word, in the sane way that a dictionary can be used ...[and that]
third-party registrations of conposite nmarks including an

al l egedly descriptive termcan be used to hel p prove the
descriptive nature of that term” 2 J. Thomas MCarthy, MCarthy
on Trademarks and Unfair Conpetition, 11:69 (4th ed. database
updat ed 2006). None of the registrations includes a disclainer
of GONE, B GONE or BE GONE and none of the goods set forth in the
registrations is in the nature of opposer's goods. Thus, we are
not persuaded that GON or B-GON is descriptive or weak in the
cont ext of opposer's goods.

15
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dom nant portion of opposer's marks is B-GON. EASYGONE
suggests a result that one would achi eve — that sonething
wll be “gone” - and the manner the result is achieved,
i.e., with ease. In our view, neither EASY nor GONE is
dom nant over the other.

In view of the foregoing, and m ndful that “[w] hen
mar ks woul d appear on virtually identical goods or services,
the degree of simlarity necessary to support a concl usion
of likely confusion declines,” Century 21 Real Estate Corp.
v. Century Life of America, 970 F.2d 874, 23 USPQd 1698
(Fed. Gir. 1992), we resolve this du Pont factor regarding
the simlarities of the marks in opposer’s favor.

Condi ti ons Under Which and Buyers
to Whom Sal es Are Made

Opposer mai ntains that both applicant's and opposer's
goods are “rather inexpensive and are subject to the sane
sort of inmpulse buying by consumers as occurs with food and
related grocery itens.” Brief at p. 16. QOpposer adds that
when goods are low in price and subject to inpul se buying,
the risk of likelihood of confusion is increased, citing,
inter alia, Recot Inc. v. Becton, 214 F.3d 1322, 54 USPQd
1894 (Fed. Gr. 2000). Brief at p. 16

Applicant, on the other hand, points out that opposer's
and applicant's products are “all chem cal products used as

pesti ci des around consuners’ |awn and gardens”; and that

16
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“[cl]onsuners will spend a | ong anbunt of tinme studying
pesticide product |abels.” Brief at pp. 19-20.

Consequent |y, applicant concludes that “consuners are
unlikely to be confused by the co-existence of EASYGONE with
Qpposer's marks.” 1d. at p. 20.

However, even if a prospective purchaser is careful in
choosing a pesticide product and spends tine studying the
product |abels, it does not follow that he or she will also
exam ne the trademarks on the product. Also, there is a
dearth of record evidence on this factor, and we are unaware
of any precedent that discusses the conditions under which
and buyers to whom sal es are made for goods of the type
involved in this proceeding. Therefore, we do not resolve
this factor in either party’ s favor but rather consider it
neutral .

Fam |y of Marks

The famly of marks doctrine applies in situations
where the plaintiff had established a group of marks
characterized by a recogni zabl e conmon characteri stic,
wherein the marks are conposed and used in such a way that
the public associates not only the individual marks, but the
comon characteristic of the famly, with the trademark
owner. See J & J Snack Foods Corp. v. MDonald s Corp., 932

F.2d 1460, 18 USPQ2d 1889 (Fed. G r. 1991).

17
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It is well settled that nerely adopting, using and
registering a group of marks having a feature in common for
simlar goods or related goods or services is insufficient
to establish, as against a defendant, a clai mof ownership
of a famly of marks characterized by the feature. Rather,
it must be denonstrated that prior to defendant's first use
of its challenged mark, the various marks said to constitute
the famly, or at |east a good nunber of them were used and
pronoted together in such a manner as to create anong
purchasers an associ ati on of conmon ownershi p based upon the
famly characteristic. 1d., 18 USPQRd at 1891. See al so
Hester Industries Inc. v. Tyson Foods Inc., 2 USPQR2d 1646
(TTAB 1987); Canbridge Filter Corp. v. Sensodyne Corp., 189
USPQ 99 (TTAB 1975). “It is thus necessary to consider the
use, advertisenment, and distinctiveness of the marks,

i ncl udi ng assessnent of the contribution of the common
feature to the recognition of the marks as of comon
origin.” J & J Snack Foods, 18 USPQRd at 1891.

In support of its assertion that it has a famly of
mar ks, opposer relies on the followng testinony from M.
Mranda at pp. 39 — 40 of his trial deposition:

Q Have there been displays constructed by The

Scotts Conmpany for advertising its B-CGon
famly of marks and products since 1999 that
display, in fact, the full famly or a

portion of the full famly of B-Gon products?

A. Yes.

18
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Opposer al so nai ntains that applicant itself has recognized
“that the B-GON nmarks constitute a famly,” relying on
Exhibit 10 of M. Vogel gesang’s testinonial deposition,
i.e., a docunent prepared by M. Yeager for a presentation,
entitled “Orchard Supply Hardware Easy Gone Devel opnent

Project,” stating “Presented August, 2003,” which applicant
produced in discovery. Brief at p. 20; Vogel gesang tr. at
pp. 87, 93. The docunent “di scusse[s] whether or not
consuners had confusi on between EASYGONE and the “B- GON

products,” brief at p. 20, and states in relevant part:
“IWith rare exceptions the nane is not associated wth the
Ortho brand, nor does there appear to be any confusion in
consuners’ m nds between Easy Gone products and ‘-B- Gon’
products.” Exhibit 10, Vogel gesang dep., p. 10.5.

In this case, the record does not show that the B-GON
mar ks were used and pronoted together in such a manner as to
create anong purchasers an associ ation of comon ownership
based upon the famly characteristic, i.e., B-GON. M.

M randa, who was al so opposer's Fed. R G v. P. 30(b)(6)

W tness, stated in his discovery deposition that BUG B- GON
has al ways been adverti sed al one and never with any other
products; that WEED-B- GON has not been advertised with any
of opposer's other B-GON products; that he was not aware if

VEED- B- GON and BUG B- GON were ever advertised together in

radi o or tel evision adverti senents; and that he was not
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aware of any end-aisle displays that featured nore than one
B- GON product together. See applicant's first notice of
reliance (filed Novenber 22, 2004), M randa discovery dep.
at pp. 80-83, 90-94. Further, even if the displays M.

M randa nentioned in his testinonial deposition pronoted
several nenbers of the alleged famly of marks concurrently,
there is no testinony as to how frequently such displ ays
have been used, where in stores such displays are set up or
how many peopl e viewed such displays. Also, the statenent
in the material M. Yeager included in his presentation
materials to OSH can hardly be considered an adm ssion or
acknow edgenent on applicant's part that opposer's asserted
mar ks constitute a famly of marks — the statenent only
references “—-B-Gon” products. The statenent does not
include the term“famly” and says not hi ng about use and
pronotion of the marks in such a manner as to create an
associ ati on anong purchasers of commobn ownership based upon
t he comon characteristic.

Thus, opposer has not net its burden of establishing
that a famly of marks exists in this case. As applicant
has pointed out, sinply using a series of simlar marks does
not of itself establish the existence of a famly. Brief at
p. 22.

Fane of Qpposer's Marks
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The Federal G rcuit, our primary review ng court, has
stated that fane of the prior mark plays a domnant role in
cases featuring a fanobus or strong mark. Century 21 Rea
Estate, 23 USPQ2d 1701, quoting, Kenner Parker Toys v. Rose
Art Industries, 963 F.2d 350, 22 USPQ2d 1453 (Fed. Gr
1992). “[A] mark with extensive public recognition and
renown deserves and receives nore | egal protection than an
obscure or weak mark.” 1d., 22 USPQd at 1456. “[F]ame of
a mark may be neasured indirectly, anong other things, by
the volune of sales and advertising expenditures of the
goods traveling under the mark, and by the length of tine
t hose indicia of commercial awareness have been evident.”
Bose Corp. v. QSC Audio Products, Inc., 293 F.3d 1367, 63
USPQ2d 1303 (Fed. Cir. 2002). Wen the statistics of sales
and advertising as indicia of fane are |large, the Federal
Circuit has tended to accept them w thout any further
supporting proof. Id., 63 USPQ2d at 1306.

In support of its contention that opposer's B-GON narks
are fanous, opposer relies on M. Mranda s trial testinony.
M. Mranda testified to opposer's (i) annual sal es revenue
for the 1997/1998 tine period for B-GON products when
appli cant was distributing B-GON products;® (ii) average
yearly revenue of opposer's B-GON products; and (iii) sales

revenue for 2003 for each of the WEED- B- GON, BUG B- GON,
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MOSQUI TO- B- GON, GRASS- B- GON, BRUSH- B- GON and ANT- B- GON
products.® Mranda tr. at pp. 32-34. M. Mranda al so
testified that opposer prinmarily advertises its BUG B- GON
and WEED- B- GON mar ks on tel evision, but also advertises them
on the radio and in print;! that opposer's television and
radi o advertising comenced in 1999; and to the anobunts
opposer has spent annually in national television
advertising and radi o advertising. Mranda dep. at p. 81,
Mranda tr. at pp. 34 — 36.® Further, M. Mranda has
testified that opposer has conmenced several |egal
proceedi ngs involving the B-GON marks to protect the
strength of the marks. Mranda tr. at pp. 46 — 47.
Because opposer has not established that it has a
famly of marks, we consi der whether each of the invol ved
marks is famous. After carefully considering the evidence
of record, particularly the sales revenue, advertising

expendi tures and duration of use testified to by M.

15 As nentioned earlier in this decision, opposer acquired the B-
GON marks from Monsanto in 1999.

16 Opposer maintains that its revenue and advertising figures are
confidential. Thus, they are not set forth in our decision.

Y M. Mranda testified that opposer's print advertising has been
in local newspapers and “run of press.”

8 M. Mranda stated that “displays set up in stores” are another
formof advertising of the B-GON marks; that from 1999 to 2004,
applicant set up displays in Hone Depot, Lowe's, Wal-Mart and

ot her chains, and that the displays are for WEED B- GON, BUG B-
G0N, BRUSH B- GON, GRASS- B- GON, ANT-B- GON, and ot her B- GON
products. Mranda tr. at pp. 38 - 39. For the reasons discussed
earlier in this decision regardi ng opposer's displays, its

di spl ays are accorded limted weight in our determination of

whet her opposer's nmarks are fanous.
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Mranda, we find that there is evidence of some fane, but
only of the WEED-B- GON mark. See Palm Bay Inports, 73
USPQ2d at 1691 (“Ili kelihood of confusion fanme varies along a
spectrum fromvery strong to very weak.”) The record
reflects use of WEED-B- GON on herbi ci des “going back to the
early 1990s,”?® Mranda tr. at p. 54, and the sales and
advertising figures are of a size conparable to sales and
advertising figures in other cases where fane has been
found. See, e.g., Nina Ricci, SARL. v. ET.F. Enters.,
Inc., 889 F.2d 1070, 12 USPQ2d 1901 (Fed. Gir. 1989) (N NA
RI CCl for perfune, clothing and accessories: $200 million in
sal es, over $37 mllion in advertising over 27 years);

Ki mberly-Cark Corp. v. H Douglas Enter., Ltd., 774 F.2d
1144, 227 USPQ 541 (Fed. G r. 1985) (HUGA ES for diapers:
over $300 mllion in sales over 9 years, $15 nillion in
advertising in one year); Specialty Brands Inc. v. Coffee
Bean Distribs., Inc., 748 F.2d 669, 223 USPQ 1281 (Fed. G r
1984) (SPICE | SLANDS for teas, spices and seasonings: $25
mllion annually in sales for spices, $12 nillion between
1959 and 1981 for tea, “several mllion” in advertising, in
use for 40 years); Planters Nut & Chocolate Co. v. Crown Nut

Co., 305 F.2d 916, 134 USPQ 504 (CCPA 1962) (MR PEANUT

9 As noted earlier, we do not consider the registration asserted
by opposer for WEED- B- GON whi ch opposer alleges was registered in
1970 because the record does not contain a copy of the
registration that has been suitably authenticated.
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DESI GN for nuts and nut products: $350 million in sales, $10
mllion in advertising over 10 years). W thus need not
resort to other indicia of fame, such as market share,
critical acclaimor survey evidence. As for BUG B-GON, the
evi dence of record reflects that even though the mark has
been in use since 1983, roughly twenty years ago, 2° BUG B-
GON has not generated the sal es revenue that WEED- B- GON has
generated. Also, there is no evidence of record regarding
BUG B-GON' s market share or critical acclaimof BUG B-GON,

or of a survey that supports opposer's assertion of fanme of
the BUG B-GON mark. Thus, on the record in this case, we do
not conclude that BUGB-GON is a famus mark. However, the
sal es revenue and adverti sing expenditures have been
sufficient to establish that BUG B-GON mark is a strong,

wel | -known mark. As for opposer's remaining involved marks,
t he underlyi ng goods have not enjoyed nearly the sane sal es
revenue as the sal es revenue for either WEED-B- GON or BUG B-
G0N, and are not advertised other than at the point of
purchase. See M randa discovery deposition at p. 81. Thus,

on this record, we do not find that such marks, nanely,

20 pposer maintains in its brief that “the B-GON |ine of products
dates back to at least as early as 1945, when the first B-GON
mar k (PEST-B-GON) was regi stered by Opposer's predecessor-in-
interest.” Brief at p. 17. Wile applicant's attorney’s
representati on may be true, because opposer has not introduced
evidence as to the first use dates of any of the B-GON marks in

i ssue, opposer is limted to claimng the filing date of the
applications for the marks in issue.

24



Qpposition No. 91156249

GRASS- B- GON, BRUSH- B- GON and ANT-B- GON, are fanobus or even
wel | - known.

Appl i cant has chal | enged the evi dence on whi ch opposer
relies in arguing that its marks are fanous, naintaining
that “[f]ame of a mark is shown by evidence of adverti sing
figures, sales, market share, and survey evi dence regardi ng
recognition of a mark”; that “[s]ales nunbers al one are not
sufficient to establish the fame of a mark”; and that
applicant “did not introduce any docunents regarding its
sal es revenue for its B-GON products, nor did it introduce
any docunents relating to its advertising expenditures, nor
did it introduce sanples of its advertising or pronotional
displays.” Brief at p. 20. Applicant points out that
opposer only relied on the testinony of M. Mranda, “who
testified that he only reviewed [a]dvertising [e] xpenditures
from 1999-2002 to prepare for his deposition”; and “did not
talk with anyone ...to prepare for his deposition.” Id.

Applicant's challenge to opposer's reliance on M.
Mranda s testinony is not well taken. M. Mranda is a
brand manager for opposer, and his duties “include
devel opi ng and executing marketing plans, pronotional plans,
career developnent in terns of advertising, new product
devel opnent, and profit and | oss statenent[s].” Mranda tr
at pp. 6-7. In viewof his duties, there is no reason to

gquestion the sal es revenue and advertising expenditures to
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which he testified.? Thus, while opposer has not
i ntroduced docunentary evidence in support of its sales
revenue and advertising expenditures, its failure to do so
does not defeat its contention that the B-GON nmarks are
fanmobus. Further, applicant's contention that “[s]ales
nunbers al one are not sufficient to establish the fanme of a
mark” is of no nonment — opposer has not relied only on sales
nunbers.

Thus, the factor of fame is resolved in opposer's
favor, but only wth respect to the WEED B- GON nar K.

Nunmber And Nature O
Simlar Marks In Use On Simlar Goods

Pursuant to a notice of reliance, applicant has
i ntroduced into evidence twenty-two third-party
regi strations taken fromthe Trademark El ectronic Search
System (TESS) for marks which incorporate the formative “BE-
GONE” or “B-GONE” for what applicant characterizes as
“various consuner products, many of which would be found in
the stores that sell |awn and garden products such as

n 22

[ applicant’'s] products. Brief at p. 15. It is well

2l W note opposer's contention set forth on p. 9 of its reply

t hat opposer did produce docunents during the di scovery period
concerning its advertising and sales figures, and that applicant
did not challenge M. Mranda' s testinony during his testinonia
deposi tion.

22 Applicant has al so, pursuant to a notice of reliance,

i ntroduced into evidence TESS copi es of various tradenark
applications for marks containing the formative “BE GONE' or “B
GONE.” We give no further consideration to these applications
because applications serve only as evidence that the applications
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established that third-party registrations, by thensel ves,
are entitled to little weight on the question of I|ikelihood
of confusion. In re Hub Distributing, Inc., 218 USPQ 284
(TTAB 1983). Third-party registrations are not evidence of
what happens in the marketplace, or that the public is
famliar with the use of such marks. AMF Inc. v. Anerican
Leisure Prods., Inc., 474 F.2d 1403, 177 USPQ 268 ( CCPA
1973). Moreover, the various goods and services which the
third-party registrations |ist are unrelated to applicant's
goods. See, e.g., Registration No. 2890193 for MONSTERS BE
GONE for “bubble bath”; Registration No. 2660748 for TAT2 BE
GONE for “providing plastic surgical cosnetic procedures,
nanely the renoval of tattoos, vascul ar veins, age spots,
scars and winkles”; and Registration No. 2634445 for DOO BE
GONE for “cleaning preparations, nanely, liquid cleaning

"23 |n view of the

products for renoval of bird droppings.
foregoi ng, and because applicant's and regi strant’s goods
are essentially identical, we resolve this du Pont factor in

opposer's favor.

were filed. In re Phillips Van Heusen Corp., 63 USPQd 1047
(TTAB 2002).

2 Applicant also identified Registration No. 2157411 for FROST B-
GONE and design, but Ofice records reflect that Registration No.
2157411 was cancel l ed on February 19, 2005. W therefore give no
further consideration to Registration No. 2157411.
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Absence OF Actual Confusion and Length of Tinme During and
Condi tions Under Wi ch There Has Been Concurrent Use Wt hout
Evi dence of Actual Confusion
Appl i cant maintains that EASYGONE products are only

sold at OSH stores, nunbering approximately eighty-five
stores throughout California. Vogelgesang tr. at pp. 11 and
22. Opposer's goods under opposer's involved marks are al so
sold at OSH stores, and sonme of opposer's and applicant's
goods are sold in close proximty to each other. M.

Yeager, whose responsibilities include the business
managenent, marketing and strategi c planning of EASYGONE
products, testified that no one at OSH has reported to him
any confusi on between EASYGONE and any B- GON product.

Yeager tr. at pp. 6, 13 and 64. Opposer maintains too that
it is unaware of any instances of actual confusion.

Response to applicant's Interrogatory No. 42.

Wiile there is no evidence of actual confusion, this
fact does not indicate that there is no |ikelihood of
confusion. The absence of actual confusion does not nean
there is no likelihood of confusion. G ant Food, Inc. v.
Nati on's Foodservice, Inc., 710 F.2d 1565, 218 USPQ 390
(Fed. Cr. 1983); J & J Snack Foods, 18 USPQ2d at 1892.
Additionally, the record does not reflect how | ong both
parties’ goods have been sold concurrently at OSH and the

extent of sal es of EASYGONE goods. Thus, to the extent that
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this factor is probative, it is neutral and not resolved in
favor of either party.
Applicant's Survey

Appl i cant conm ssioned a survey to “determ ne whet her
or not there is a |ikelihood of confusion of source or
affiliation anong consuners in the rel evant market
concerni ng [opposer's] marks WEED- B- GON [ and] BUG B- GON,
wth [applicant's] mark EASYGONE.” Survey Report,
Exhibit 10 to Cogan tr. (hereinafter “Exhibit 10.”) The
survey concl uded that there was no |ikelihood of confusion
bet ween EASYGONE and WEED- B- GON, and EASYGONE and BUG B- GON.

The survey was conducted by Dr. Cogan, who has an MBA
in marketing and a doctorate degree in business
admnistration. Cogan tr. at pp. 7-8. Over the course of
her career, Dr. Cogan estimtes she has conducted over four
hundred surveys, of which at |east one hundred and fifty
surveys have involved trademark or unfair conpetition
issues. Cogan tr. at pp. 12-16. Additionally, Dr. Cogan
has been designated as a survey expert in fourteen federal
court actions and four state court actions. Cogan tr. at
pp. 14-15.

The survey conducted by Dr. Cogan was a “nal
intercept” survey designed to recreate the nmarketpl ace.
Cogan tr. at p. 42. Dr. Cogan conducted two product |ine-up

surveys in malls located in Wst Covina, California,;
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Ontario, California, Oland Park, Illinois; Lonbard,
Il1linois; and Bradenton, Florida. According to Dr. Cogan,
the two malls in California were chosen because of the
availability of EASYGONE products in the area; and the nalls
inlllinois and Florida were chosen because they are “areas
wth strong gardening activity and good sal es of OMS WEED
B- GON and BUG B- GON products.” Cogan tr. at pp. 20-21.

Potential respondents were screened in order to
participate in the survey. They were deened qualified if
they were over eighteen years of age, |lived | ess than one-
hundred mles fromthe mall interview ng |location and had a
home | awn or garden which they cared for in the past year.
Further, they nmust have purchased any | awn weed killer or
any | awn and garden insect killer in the past. Exhibit 10
at p. DEF 3004.

In the first product line-up — identified as the weed
control survey — one hundred survey respondents were shown
two displays of Iawn weed killers. The respondents first
vi ewed a contai ner of opposer's WEED-B-GON. After they
finished viewing the container, it was covered. Next, the
survey respondents were shown a display of three | awmn weed
killer containers; EASYGONE, and two control brands, i.e.,

ADVANCED Lawn All -1 n-One Wed Killer for Lawns, and WEED
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STOP Weed Killer for Lawns (“Weed Stop”).2* According to
appl i cant, ADVANCED and WEED STOP were sel ected because
“they are major brands that have products wth the sane
functions as the WEED-B- GON | awn weed kil ler product and the
EASYGONE | awmn weed killer product.” Brief at p. 36.

In the second product |ine-up, another hundred survey
respondents were shown two di splays of insect killers. The
respondents first saw a container of BUG B-GON. After they
finished viewing the container, it was covered. Next, the
survey respondents were shown a second display which
i ncluded three yard and garden insect killers, i.e.,
EASYGONE, and two “control brands,” nanely, ADVANCED Garden
Power Force Multi-Insect Killer and BUG STOP Mul ti - Purpose
I nsect Control Concentrate. Applicant maintains that these
brands were sel ected because “they are nmmjor brands that
have products with the sane functions as the BUG B- GON
Garden and Landscape I nsect Killer product and the EASYGONE
Mul ti Purpose Yard and Garden Insect Killer product.” Brief
at p. 37.

After the respondents had a chance to view the second
di spl ays, each respondent was asked:

Do you think any of these (lawn weed killers) or

(lawn and garden insect killers) is nmade by the

sane conpany as the conpany whi ch nakes the (Il awn

weed killer) or (lawn and garden insect killer)
you just saw?

24 The purpose of including the “control brands was to neasure the
| evel of survey “noise” or respondent “guessing.”
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Twenty-five persons in the weed killer survey answered “yes”
and twenty persons in the insect killer survey answered
“yes,” for a total of forty-five persons who said “yes.”

The forty-five persons who said “yes” then were asked the
foll ow ng question:

Wi ch of these (lawn weed killers) or (lawn and

garden insect killers) do you think is nmade by the

sanme conpany which nmakes the (lawn weed killer) or

| awn and garden insect killer) you saw first?

Ei ght of the two hundred survey respondents sel ected
EASYGONE, twel ve sel ected ADVANCED Lawn/ ADVANCED Gar den and
twenty-ni ne sel ected WEED STOP/ BUG STOP. Exhibit 10, pp.
DEF 3005-3007.

When t hese ei ght respondents who sel ect ed EASYGONE wer e
asked why they thought WEED B- GON or BUG B- GON and EASYGONE
were products made by the sanme conpany, “only one nentioned
that the nanes sounded simlar. Ohers nentioned the style,
designs, colors, the handle, the bottle shape and that OSH
is a store brand that is contracted out to soneone else.”
Exhi bit 10, p. DEF 3010.

Next, Dr. Cogan asked “foll ow up assessnent questions ...
to provide respondents with sufficient opportunity to voice
an opinion regarding a relationship between EASYGONE and
WEED-B-GON.” Brief at p. 34. Specifically, respondents

wer e asked:

Do you think any of these (lawn weed killers) or
(lawn and garden insect killers) is licensed by,
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sponsored by, or connected in any way with the
conpany whi ch makes the (lawn weed killer) or
(l awn and garden insect killer) you saw first?

Twenty-four respondents in each survey (weed killer and

n 25

insect killer) responded “yes. They then were asked the

foll ow ng questi on:

Whi ch of these (lawn weed killers) or (lawn and
garden insect killers) do you think is |icensed
by, sponsored by, or connected with the conpany
whi ch nmakes the (lawn weed killer) or (lawn and
garden insect killer) you saw first?

Five respondents identified EASYGONE in the weed killer
survey and seven respondents identified EASYGONE in the
insect killer survey. Exhibit 10, p. DEF 3043.

From the foregoi ng, applicant concludes:

In the Weed- Control survey, six percent of the
respondents thought there was a source affiliation
bet ween EASYGONE and WEED-B-GON. This is | ess

t han t he background noi se | evel of fourteen
percent for the control brands. |In the Bug-
Control Survey, nine percent thought there was a
source affiliation between EASYGONE and BUG B- GON.
Again, this is less than the background noi se
level of 13.5% for the control brands.
Accordingly, there is no likelihood of confusion
bet ween EASYGONE and WEED- B- GON or BUG B- GON.

..1f the results of the Wed-Control and the Bug-
Control surveys are conbined, a total of fifteen
respondents out of the total two-hundred
respondents, or 7.5% thought that EASYGONE was
made by the sanme conpany that made WEED- B- GON and
BUG B-GON. CQut of the fifteen, only one person
gave a reason for the confusion [which] was the
simlarity of the nanes. The |evel of confusion

2 According to applicant, by asking this question, applicant “was
bendi ng over backwards to find out if any confusion existed in

t he mar ket pl ace bet ween EASYGONE and WEED-B-GON.” Brief at p.

34.
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found by the survey is | ess than the average noi se
| evel of 13.7%

In Helene Curtis Indus., Inc. v. Suave Shoe Corp.

13 USPQ2d 1618 (TTAB 1989), this Board noted that

a 7.6 percent |evel of confusion is not

significant, while surveys disclosing a |likelihood

of confusion in the range of 11 percent to 25

percent have been found to be significant.

Accordingly, the results of this survey show a de

m ni nus | evel of confusion between EASYGONE and

VWEED- B-GONBUG- B-GON. (Citations omtted.

Underlining in original.) Brief at pp. 38-39.
We find that the survey is flawed in that the stinulus used
is one not suited for Board proceedi ngs where the issue in
guestion is the registrability of the mark depicted in the
drawi ng. Specifically, applicant showed respondents
contai ners containing a variety of wording, shapes, colors
and trade dress. Applicant's marks and opposer's marks were
not di splayed prom nently, other marks were on the
contai ners, and the marks at issue here were subordinated to
ot her house marks and source indicators, which undoubtedly
i nfluenced the responses. Further, opposer has noted that
t he “EASYGONE contai ner in each instance is shorter than all
three other containers; it is a bright white color as
conpared to the dark colors of the other three containers;
and the EASYGONE containers are fornmed to make a cl osed

handl e, where none of the other three containers are.”?5

26 Opposer has al so chal |l enged the survey on the basis that the
survey is inreality two surveys with sanple sizes too snall to
be of any value; and that onitting respondents who responded
“don’t know' and persons who did not speak English fromfurther
guestioning was in error
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Reply at p. 18. Applicant’s mark is in standard character
form thus the stimulus should al so have been in standard
character form See MIles Laboratories Inc. v. Naturally
Vitam n Supplenents Inc., 1 USPQ2d 1445 (TTAB 1986) (“In the
case before us, we have already held that the issue we have
to decide concerns only the Iikelihood of confusion of the
terms VI T- A-DAY and SUPER VI T- A-DAY with ONE A DAY, w thout
regard to any special formof lettering or design features
which may, in fact, be currently associated with either of
those word marks in the marketplace. Accordingly, using the
card on which the mark is displayed in block letters was the
only appropriate stinulus available to the survey
designer.”). See also Carl Karcher Enterprises, Inc. v.
Stars Restaurants Corp., 35 USPQd 1125 (TTAB 1995).
Appl i cant’ s net hodol ogy was better suited for a survey for
trademark infringenment litigation. Therefore, the survey
has extrenely limted probative value in determ ning whether
there is a likelihood of confusion in this case.
Applicant's Intent

Appl i cant maintains as foll ows:

[ T] he evidence of record shows that Applicant is

not sinply a conpetitor who has stunbl ed upon an

infringing mark. Instead, Applicant is a former

di stributor of the B-GON products which lost its

right to sell those products in connection with

OQpposer’s acquisition of the marks fromtheir

former owner. As such, Applicant had know edge
of the large volune of sales and great success
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enj oyed by the B-GON products, and had every

notivation to ensure that the new house brand

nanmes it wanted to develop would Iikew se enjoy

simlar success. In this case, therefore, the

issue of intent is relevant, and it wei ghs

heavily in Opposer's favor. (Citations omtted.)

Brief at p. 21.
Opposer also cites, anong other things, as evidence of
applicant's alleged bad faith to the fact that when a T&T
search was conmm ssioned, it was for EASY GON rather than
EASYGONE or EASY GONE, with GON spelled the same as GON in
opposer's narks.

We are unpersuaded fromthe evidence before us that
applicant had any bad intent in adopti ng EASYGONE
Appl i cant sought to develop a |ine of value products prior
to the termnation of its distributorship relationship in
1999, retained nam ng conpanies to aid in the selection of a
trademark (and a nam ng conpany, not applicant, cane up with
EASYGONE), comm ssioned a T&T search (al though for the
phoneti c equival ent EASY GON) which was revi ewed by one of
its trademark attorneys and comm ssioned a research firmto
determ ne the inpressi on EASYGONE woul d have on potenti al
consuners. Vogel gesang tr. at pp. 61, 83. Also, applicant
conducted its own in-house testing of EASYGONE and it was
OSH, not applicant, who chose the mark for the value |ine of
products to be sold in OSH s stores, which choi ce was

approved by Excel Marketing.

Concl usi on
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In view of the foregoing, we find that opposer has
established a |ikelihood of confusion between opposer's
VEED- B- GON mar k and applicant's EASYGONE mark, particularly
because there is sonme evidence of fanme of the WEED- B- GON
mark. We also find because opposer has established that
BUG B-GON is a strong mark, that confusion is |likely between
opposer's BUG B-GON mark and applicant's EASYGONE nar k.
However, with the remaining marks, i.e., BRUSH B- GON, GRASS-
B- GON and ANT-B- GON, whi ch have not been w dely advertised
and whose underlying goods have not had the conmerci al
success applicant's other marks have had, we find that
opposer has not established a |ikelihood of confusion
bet ween such marks and applicant's EASYGONE nark.

Dilution

The parties have not addressed opposer's dilution claim
intheir briefs. Accordingly, and in view of our
determ nation that applicant's mark is likely to cause
confusion with opposer's WEED- B- GON and BUG B- GON mar ks, we
need not reach opposer's dilution claim

DECI SION:  The opposition is sustained on the basis of
I'i kel i hood of confusion under Section 2(d) and registration

to applicant is refused.
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